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The following is a quotation of the first paragraph of 35 U.S. C 112: 

The specification shall contain a written description of the invention, and of the manner and process of making 
and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the art to which it 
pertains, or with which it is most nearly connected, to make and use the same and shall set forth the best mode 
contemplated by the inventor of carrying out his invention. 

Claim 41 is rejected under 35 U.S. C. 112, first paragraph, as failing to comply with the 
written description requirement. The claim(s) contains subject matter which was not described 
in the specification in such a way as to reasonably convey to one skilled in the relevant art that 
the inventor(s), at the time the application was filed, had possession of the claimed invention. 

Claim 41: Claim 41 calls for the comparison of a privilege level of a first user with the 
privilege level of a second user. This feature does not reside in the original specification. 
Applicant argues that the feature is presented on page 22, lines 13-27, but no recitation of this 
feature is found on page 22, or at any other point in the specification. 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claim 43 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 

Claim 43: The last two lines refer to "the use with the higher privilege level", where the 
word "use" apparently should be "user". Correction is required. Interpretation of the claim was 
made with the assumption that the intended word was "user". 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 
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(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

Claims 10, 12, 13, 20-23, 25-29, 33, 37-38 and 40 are rejected under 35 U.S.C 102(e) as 
being anticipated by DeBusk et al. (U.S. Patent 5,991,728). 

Claim 10: FIG. 4 discloses the step of obtaining an identification of a user (Login) and a 
privilege level (password). Each password of each user is definable as a distinct privilege level. 
FIG. 13 illustrates a search template which permits the selection of medical studies, which are 
primarily studies on the usage of pieces of surgical equipment. The user enters the desired study 
and other information, such as which doctors are to be compared in the study. FIG. 14 illustrates 
the clinical outcome and provides a comparison study between two doctors. The doctor 
comparison is based upon usage of medical equipment, but may also be based upon comparisons 
of those same doctors of "consumable medical supplies" (col. 29, lines 64-65) which includes the 
prescription of drugs by physicians. Any given user logged into the system can view any portion 
or all portions of the clinical outcome report by merely reading a portion of the report or the 
entire report. It is noted that the term "viewing" only pertains to what the user desires to look at 
and does not require any specific limitations on what the algorithm actually presents to the user. 

Claim 12: FIG. 14 shows the user as being presented with a list of medical studies (two 
studies). The selection of the studies is based upon the input into the template of FIG. 13. The 
privilege level is associated with the display of data, as users who do not have a password have a 
lower privilege level and thus do not view nay data, whereas users who do have a password have 
a higher privilege level and can view the display of FIG. 14. The last paragraph of claim 12 is 
entirely prefaced by "when" clauses and thus is entirely optional. Optional claim limitations are 
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not necessarily exercised, and thus not limiting the claim unless positively claimed as being 
exercised. 

Claim 13: FIG. 14 illustrates the comparison of doctors for the treatment of an ailment 
by surgery. 

Claim 20: FIG. 7 illustrates the inputting and logging of medical information, which 
corresponds to receiving sets of medical information having specific values. When the log/save 
button (192) is pressed, the data is maintained. FIG. 4 illustrates the step of obtaining a password 
(Login) and privilege level (password). FIG. 13 illustrates a template for allowing a user to make 
selections of multiple characteristics (equipment types) and multiple doctors. Using a clinical 
algorithm, the display chart of FIG. 14 is produced, which compares a doctor to another doctor 
on the usage of medical equipment. The comparison can also be made for "consumable medical 
supplies" (col. 29, lines 64-65) which includes drugs. The display output is dependent upon the 
user having a password, which is considered to be a specific privilege level. What the user 
decides to "view" is dependent upon the desires of the user. A given user may view a portion of 
or all of the reports. The term "view" does not limit the content of what the program actually 
produces as output to the user. 

Claim 21: See remarks for claim 20, note that the clauses prefaced by the word "when" 
are optional, and thus do not limit the claim since they are not required to be exercised. The 
"ranking" of the characteristic is the "% expectancy" shown in FIG. 14. The forms of feedback 
are reports such as FIG. 14, which are used in hospital supply management. Col. 7, lines 34-35 
state that these are used for standardizing procedure resource allocation, which means the 
information will effect the types of equipment used during treatments such as surgery. 
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Claim 22: The ranking of "% expectancy" is also a risk assessment of non-conformance. 
Conformance is 100% of expectancy, and the percent expectancy shows how far off the 
physician is from that conformance mark. 

Claim 23: In Debusk et al., a "trigger event" is any display of non-conformance, such as 
the display of 66% expectancy by Dr. Gary Bernard, which is nonconforming. The notification 
of the trigger event is made to the medical professional viewing the chart. 

Claim 25: The % expectancy in each line of FIG. 14 is a comparison of an answer related 
to a person (a physician) to a typical answer (the normal standard for a physician). The answer is 
the number of a particular supply type used and the typical answer is the normal number of that 
particular supply which is used. The comparison results in a numerical value, such as "66%" 
which is a ranking of how well that physician conforms to the standards of using that particular 
supply. 

Claim 26: The particular person is a physician. The person has a defined privilege level, 
namely, a password, or no password. A user having a password privilege level can view the 
results of FIG. 14 which compares at least two physicians. 

Claim 27: The answers illustrated in FIG. 14 are shown as being explicitly related to 
physicians, but are also indirectly related to patients, since the supplies being illustrated are 
ultimately used on patients. The ranking ("% expectancy") also corresponds to a level of 
treatment since a usage of surgical supplies corresponds to an invasive surgical level of 
treatment, as opposed to other non- invasive levels of treatment. 

Claim 28: See remarks for claim 20-21 . 
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Claim 29: FIG. 14 illustrates the display of two sets of medical information which relate 
to physicians. The information is not displayed unless the user has the privilege level of having a 
password. The information shown in FIG. 14 illustrates the comparison of one physician against 
another. 

Claim 33: FIG. 14 is a display involving a comparison of doctors in the treatment of a 
patient by C-section. Functions (ii)-(iv) are optionally recited and carry no patentable weight. 

Claim 37: FIG. 14 is an example of a clinical outcome. Col. 7, lines 34-35 state that 
these outcomes are used for standardizing procedure resource allocation, which means the 
information will effect the types of equipment used during surgical procedures. 

Claim 38: FIG. 32 of DeBusk discloses an input screen in which a user has entered a 
medical study selection (492 — Perfusion Tracepak) and patient medical condition data (box 
494 — "inner ear lesion"). The two types of data are correlated in order to produce outcome 
reports, such as those of FIGS. 14-16. The "clinical outcome" is the usage of specific amounts of 
surgical supplies during surgical procedures on patients and are presented in the reports of FIGS. 
14-16. 

Claim 40: All of the studies (FIGS. 14-16) have clinical outcomes (results of supply 
usage). Any study may be selected from the database. 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 35 1(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 
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Claims 10 and 14-18 are rejected under 35 U.S.C. 102(e) as being anticipated by Edelson 
etal. (U.S. Patent 5,737,539). 

Claim 10: Edelson et al discloses the concepts of obtaining an identification of a user and 
privilege level by obtaining a password (col. 10, lines 19-30). Any given user logged into the 
system can all or a portion of the presented report by merely reading all or a portion of the report. 
It is noted that the term "views" or "viewing" only pertains to what the user desires to look at, 
and not what the algorithm is actually configured to present. FIG. 2 is a selection template 
which allows a user to select a particular medical study. Each individual patient record is 
considered to be a medical study. FIG. 3 illustrates the entry of medical data into each medical 
study. A clinical algorithm is used for a variety of functions, primarily to display data. One 
clinical outcome is the display chart shown in FIG. 13, which illustrates a comparison of 
performance of one physician to another physician. The two physicians compared are the 
Diagnosing physician and the Resolving Physician, the performance which is recorded is the date 
the particular physician saw the patient. The clinical data such as show in FIG. 13 is only output 
to a user having a password. A password is considered to be a higher privilege level and an 
individual who does not have a password is considered an individual who has a lower privilege 
level. 

Claim 14: The patient's current medical history is produced in section 43 of FIG. 3. This 
current medical history is produced by asking the patient questions and obtaining an answer and 
repeating the process until a complete history is obtained. 
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Claim 15: FIG. 1 1 illustrates a scenario where data produced from the patient's medical 
history or input by the physician does not conform to a standard. The trigger event is a pop-up 
warning about a particular drug, indicating that the drug does not conform to a standard. 

Claim 16: The trigger event can be processed based upon data entered by the doctor or 
provided by the patient in the medical history. After the trigger event is resolved, the doctor can 
prepare a prescription for the patient (button 80 in FIG. 3). 

Claim 17: If the trigger event occurs for a drug that the patient has described as currently 
in use, the notification would also have to be made to the patient to stop using the medication. 
The doctor may then prescribe a different more preferred medication. 

Claim 18: The trigger event occurs when any non-conforming prescription data is 
presented, which can occur at any time ("timing of data entry"). The physician can then change 
the prescribed medication and present a new prescription to the patient as a result of the trigger 
event. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1-2, 5-9 and 35 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Debusk et al. (5,991,728) or Edelson (5,737,539) in view of applicant's admission of 
obviousness. 

Claims 1-2, 5-9 and 35: In conjunction with the interview of 4/20/04, claims 1-2, 5-9 
and 35 have been examined on the merits. These are the claims remaining from applicant's 
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originally non-elected group II. Since applicant has admitted obviousness between the groups in 
the remarks of 5/3/04, the claims must be examined on the merits. 

However, MPEP 809.02 and MPEP 2145 state that such admission may trigger a 
statutory grounds of rejection under 35 USC 103(a). 

MPEP 809.02 states: "Should applicant traverse on the grounds that the species are not 
patentably distinct, applicant should submit evidence or identify such evidence now of record 
showing the species to be obvious variants or clearly admit on the record that this is the case. In 
either instance, if the examiner finds one of the inventions unpatentable over the prior art, the 
evidence or admission may be used in a rejection under 35 USC 103(a) of the other invention 

MPEP 2145 states: "Attorney argument is not evidence unless it is an admission, in 
which case, an examiner may use the admission in making a rejection. " 

Since the attorney arguments present an admission of obviousness between all the claims 
of group I and the remaining claims of group II, and since the claims of group I have been 
rejected, the claims of group II are rejected as being obvious variants of the claims of group I, by 
applicant's direct admission of such fact. Applicant's admission is considered prima facie 
evidence of obviousness. 

Claims 32 and 34 are objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the base 
claim and any intervening claims. 

Claim 43 would be allowable if rewritten or amended to overcome the rejection(s) under 
35 U.S.C. 1 12, 2nd paragraph, set forth in this Office action. 
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Claim 42 is allowed. 

Remarks 

Each of the independent claims which are rejected by either DeBusk et al. or Edelson et 
al. (claims 1, 6, 10, 20, 21, 28 and 38 have been amended to define the determination of a 
relative privilege level of a user. Examiner maintains that this feature is taught by both DeBusk 
et al. and Edeleson et al. by their teaching of a requirement for entry of a password. When a user 
is required to enter a password into a computing system, the computing system determines 
whether the password is accepted, and thus determines whether the user has a defined privilege 
level on that system. The privilege levels are relative, in that a user without a password has no 
privilege level and user with a password has at least some privilege level. The user with the 
password thus has a higher privilege level than a user without a password, so the two different 
privilege levels are relative to one another. 

The current amendment also proposes to add claims 41-43. Claim 41 is found to contain 
new matter, as described at the beginning of this action. Claim 42 is allowed, and claim 43 is 
rejected on a minor formality, but indicated to contain patentable subject matter. 

Applicants amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1 . 136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
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MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

Any inquiry concerning this communication should be directed to Sam Rimell at 
telephone number (57 1 ) 272-4084. / 




Sam Rimell 
Primary Examiner 
Art Unit 2164 



